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PARADOXES OF THE 80'S
June, 1983 Commencement Address
SHIRLEY

S.

ABRAHAMSON*

Mr. President, Dean Collens, Faculty, Class of 1983, and honored
guests:
It is a great pleasure for me to be here today and I congratulate the
degree candidates on the completion of their studies.
A commencement is a happy occasion for almost everyone who
has anything to do with it. The graduating students are pleased, some
with their academic achievements, others with the fact that they survived. Parents, spouses, and children find satisfaction in their loved
ones' progress; they may even permit themselves a fleeting thought
about the possible easing of financial burdens. The professors once
again assure themselves that the educational enterprise serves worthwhile purposes; it produces useful members of society.
I am particularly glad to be a part of the commencement ceremony
at a school that pioneered in offering equal opportunity for women to
obtain legal education. Chicago-Kent's first woman graduated in 1891.
Chicago-Kent's women graduates have gone on to distinction: the first
woman district attorney in the United States; the first woman president
of the Chicago Bar Association; and the first all-female law firm in
Chicago.
I am sure each of you is aware that your academic credentials are
excellent. And although the pains of the classroom and examinations
and thoughts about taking the bar exam may be too fresh now for you
to have a balanced view of your experiences in the law school, in the
years to come each of you will feel a deep sense of gratitude and commitment to Chicago-Kent College of Law and to the faculty of this
outstanding institution. You have received a wonderful education that
will provide you with a sound foundation of knowledge for beginning
your careers and dealing with the large problems we all confront in
delivering legal services.
I hope you will strive for excellence in lawyering. Excellence in
lawyering means, of course, legal competence. But competence is not
* Justice, Wisconsin Supreme Court. This Commencement Address was delivered June 12,
1983, at the lIT/Chicago-Kent College of Law Commencement Ceremony.
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enough. You must lawyer with a touch of artistry. You must prepare
yourselves and those whom you counsel for great changes in the law, in
the nature of the profession and in society. You must solve immediate
problems by taking the long view. You must apply the existing law and
contribute to the development of the law.
Today you the law graduates are surrounded by your loved ones
who have given you moral and financial support during your years in
this law school. Tomorrow when you begin your careers you will be
surrounded by the public. And the public's attitude is not one of total
love and support. You will discover, if you have not already, that the
public carries on a love-hate relationship with lawyers, the law, and the
legal system. Too often the public complains of too many laws, too
much litigation, and too many lawyers. Yet, when some injustice has
occurred, the place to go is a court of law where, despite the whole
complex system, deficiencies and all, justice can triumph. The recent
movie, The Verdict, epitomizes this love-hate relationship. In the
movie, the law gives a victim and her family an opportunity to redress
a wrong, but the trial proves to have serious weaknesses as a truthseeking mechanism. The movie reinforces the public's faith in the legal
system's ability to provide justice, but it also reinforces the poor image
of those who participate in rendering justice-lawyers, judges, and trials. The movie leaves the viewer with contradictory impressions about
our justice system that are only a sample of the paradoxical impressions
and expectations that people have about law and the courts. Today I
would like to speak of three such paradoxes. We must recognize these
paradoxes so that we can better understand and evaluate the legal system and make appropriate changes in it.
The first paradox is the paradox of access. Citizens and leaders of
the legal community complain, on the one hand, that there is too much
litigation, and on the other that not enough people get to use the courts
because courts are too costly, too cumbersome, and too slow.
The second paradox is the paradox of expectation. There is a feeling that the legal system and the courts are invading all aspects of life,
making decisions that are too far-reaching. Yet the public wants the
courts to make things right, to make things better, to do justice.
The third paradox is closely related to the first two and may help
to resolve them. It is the paradox of understanding. Since the 1960s
more information about law and lawyers has been available than ever
before. Yet most of our citizens know little about law, lawyers, and
judges.
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As you will see, the three paradoxes intertwine-they add to and
explain each other.
Paradox Number One: the paradox of access. Too much litigation. Chief Justice Burger and others fear that the legal system may
crack of its own weight and point to statistics to prove their assertions.
Indeed, the statistics are alarming.
On the other hand, we are all aware that many people, including
the poor and middle class, do not engage in litigation at all because
they lack access to the courts. President Derek Bok of Harvard University recently said, "There is far too much law for those who can afford
'
it and far too little for those who cannot."
Is it really true that Americans are too litigious?
A recent study by Professor Marc Galanter of the University of
2
Wisconsin Law School suggests that there is not "too much" litigation.
Data indicate that Americans were more litigious in the nineteenth century than they are in the twentieth, and that other countries may be
more litigious than the United States. When one compares the amount
of litigation today with the number of actual grievances and disputes, it
is surprising that more disputes do not end in litigation. Many people
who have grievances do not press their claims; they just swallow their
losses. Again to quote Derek Bok, "Contrary to popular belief, it is not
clear that we are a madly litigious society."
If we are not, statistically, a madly litigious society, why do judges,
lawyers, and the public perceive us as one? I suggest that statistics do
not fully explain this perception. The public reads in the newspaper or
hears on TV that a boy sues a girl because she broke their date; a
twelve-year-old girl sues a manufacturer because her box of CrackerJack does not have the promised toy. What really worries the public, I
suspect, is not the number of cases filed but the frivolous cases they
hear about-suing over Cracker-Jack toys is a waste of time. The public confuses the single attention-getting case and the bulk of a court's
workload; it also forgets that filing the frivolous lawsuit does not mean
winning it.
The public does not want minor matters cluttering up the legal
system. To use a fellow Wisconsin judge's example, You line up at the
supermarket's express checkout counter. The sign says: "This Express
1. D. BOK, PRESIDENT'S REPORT TO THE BOARD OF OVERSEERS OF HARVARD UNIVERSITY
1981-82.
2. M. Galanter, Reading the Landscape of Disputes, Univ. of Wisconsin Disputes Processing Research Program, Working Paper 1983-1.
FOR
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Line Only for Persons with 10 Items or Less." You count the items in
the guy's basket in front of you and you count eleven. Should you take
offense? Probably. Should you sue? Of course not. Should you poke
him in the back with your cart? Good grief, no. If you do, should he
sue you? I hope not. Would it be better for the system if he poked you
than if he sued you? I wonder. I would rather see people fight in court
than in the supermarket. Courts are less expensive than chaos. And
the judicial branch is the least expensive branch of government. In my
state less than .5 percent of the total state budget goes to support the
judicial branch.
Yes, the occasional Cracker-Jack and shopping-cart cases add to
the number of cases filed. But these cases do not create the bulk of the
courts' civil caseload. In 1979, nearly a third of all civil filings in the
federal district courts were prisoner petitions, alleging unconstitutionality of conditions and causes of confinement. Between 1961 and 1977
the number of prisoner petitions, social security claims, and civil rights
claims grew at a faster rate than any other type of claim. Are these the
types of claims that we as a society would label as "too much" litigation? Probably not.
Many do not fear the courts' increasing caseload because they see
the purpose that litigation serves: redress for wrongs. Litigation is a
community response to social, economic, and technological pressures.
Litigation is the people's response to the power of business and government over which they have no control and to machines and substances
that do them harm.
Even if litigation is healthy, an uncontrollable growth of litigation
can prove troublesome. In order to limit litigation should we cut back
on the kinds of cases that people can bring? Whom should we cut out?
The prisoner who claims that his or her confinement is unconstitutional? The Social Security recipient whose benefits have been cut om.?
The businessperson who wants to save a company from a takeover?
Corporate cases that tie up a judge and a courtroom for weeks or
months while others wait? Tenants who seek redress against landlords?
Landlords who want to evict nonpaying tenants? Cases involving less
than $10,000? More than one half of the cases in the legal system probably involve less than $10,000. There is too much business in the
courts. How to deal with the problem has thus far escaped us.
The second half of the paradox of access concerns the people who
cannot afford litigation. Though based on the concept of equal justice
under law, our society is denying access to justice to a whole class of
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people. Poor people are most directly affected by the high costs of the
legal system, but middle-class Americans are also affected. Many rural
and small town areas across the country are virtually without legal
services.
We must consider ways of providing our citizens with as much
access to trained legal assistance as possible.
The Code of Professional Responsibility states that every lawyer
should find time to participate in serving the disadvantaged. Many bar
associations are doing an admirable job of providing free or low-cost
legal services to the needy. You can say to yourself: "I'm not going to
waste my precious leisure moments in pro bono work for the community because my efforts will amount to naught." You can say to yourself: "One person cannot make a difference." I concede that this
cynical approach is a comfortable one. This cynical approach allows
you to avoid the necessity of making a personal commitment and of
taking personal responsibility for your fellow humans. I am not, however, a cynic. I believe each of us does matter-each of us can make a
difference. And even if we cannot achieve the perfectly just societyand humans cannot-we must try.
I hope you will choose to tithe-not only in contributions of
money but in contributions of your professional services to the public
interest. I hope you will fight for the causes in which you believe. I
hope you will represent the unrepresented and the underrepresented, to
provide legal services to individuals or organizations who cannot pay
for the services. Equal justice under the law is a basic tenet of our
system. In a complex society so dependent on law, in a society which
uses the adversary system as a means of discovering the truth, we must
dedicate ourselves to the objective of insuring that every personwhether rich or poor-has access to the services of a lawyer. Pro bono
programs by lawyers-programs I support--cannot, however, fill the
widening gap in legal services. The public must also-help by ensuring
that tax dollars support legal services for the poor.
Derek Bok points out, apparently with dismay, that the legal profession is the choice of the brightest and most qualified people. He says
that Japan, a country much smaller than ours, graduates 30 percent
more engineers each year than does the United States. Japan has fewer
than 15,000 lawyers in the entire country, while American law schools
produce 35,000 lawyers each year. The Japanese say: "Engineers
make the pie grow larger; lawyers only decide how to carve it up." It is
very important to produce the pie, but how economic goods are distrib-
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uted is also important in our country. The pie carvers afford our people equality of opportunity and equality of personal and civil rights
and liberties. Lawyers are needed to ensure that the pie is carved up
equitably-that there is equal justice under law. Our society must
dedicate itself to the objective of ensuring that all its people--of
whatever color, gender, or religion-have equal opportunity in education, housing, and occupations.
We must also consider ways of reducing the costs of redressing
grievances. We must consider alternatives to litigation: arbitration,
mediation, simplified court procedures. The catch phrase of the 1980s
is alternative dispute resolution. And this law school has prepared you
for alternative dispute resolution, offering clinical training and classroom training in interviewing, counseling, and negotiation. The
clinical education movement that started in the late sixties began to
decline at some law schools in the late seventies because of cuts in
funding. Chicago-Kent's Legal Services Center has, however, grown
economically and educationally because of its innovative client-fee system. By addressing the civil and criminal legal needs of all socioeconomic groups, the Legal Services Center has trained students for new
roles in society where they are sorely needed.
The paradox: We are too litigious, but at the same time many
people lack access to justice. But if we build a better judicial system
and better alternative dispute resolution systems and offer legal services
at lower cost so that more people can redress their grievances, faster
and cheaper, do you know what will happen? We will have more litigation. More people will use a cheaper and better system.
The second paradox-the paradox of expectations-is closely related to the paradox of access. We criticize courts for doing too much,
but we want them to do more.
In the last two decades, people have brought more and more cases
to vindicate rights that legislatures have created. Anywhere from 50 to
90 percent of our courts' cases-depending on how you count-deal
with statutory construction.
People also resort to the courts when the legislature has failed to
act. Many cases have been brought to vindicate the rights of women
and minorities and others who do not have access to the traditional
political arenas.
As the business of the courts expands and changes, people cry out
that judges are doing too much, that judges are meddlers in matters not
of their concern. I suspect that part of the reason for the outcry against
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judicial meddling has come because people are bringing "intimate
grievances" to the courts' attention. Battered women and children
could not find shelter through the courts in the early part of this century. They are beginning to be able to do so today. Courts are asked to
decide intra-family disputes, to terminate parental rights to children, to
sanction a family's decision to "pull the plug" on a terminally ill relative. I remind you, though, that courts and judges do not ask to be
involved in these decisions of life-and-death. It is the citizens who
bring these matters to the court.
The paradox of expectations. We don't like the courts to control
so many aspects of American life, to make so many decisions that affect
us so deeply, and yet we expect the courts to make decisions no one else
is willing to make. We expect the courts to protect the disadvantaged
from the advantaged, and the individual from the government. The
courts are viewed by the public and by lawyers as the ultimate protectors. As a result, the judge is on the firing line of social change.
How, then, can we begin to resolve these paradoxes of access and
expectations? Part of the answer may lie in the third paradox-the paradox of understanding. Americans are entranced with the legal system.
This interest is reflected in and enhanced by the media. Movies like
The Verdict are box office hits. Time magazine has had a law section
since 1963. You all watch Hill Street Blues and Joyce Davenport, the
glamorous public defender who wears clothes no other public defender
could afford.
Despite all the media information available, the American public
actually knows little about the law. Most Americans know little about
the kinds of cases that courts handle, so they think most-if not alllitigation is "over-litigation." Many Americans do not realize that
they, not the courts, create the cases the courts decide.
Many Americans not only do not understand the courts, but they
do not understand the principles behind our laws. A group of Massachusetts students recently asked over a thousand adults to sign the First
Amendment to the federal Constitution as a petition to be submitted to
Congress. Less than half were willing to sign and only 4 percent recognized that the petition granting freedom of speech and religious freedom came from the Bill of Rights.
The dangers posed by the public's lack of understanding are evident. Citizens vote in judicial and legislative elections, hoping to make
judges and legislators accountable for perceived injustices. They pass
ballot measures that amend state constitutions to reform criminal jus-
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tice systems. But when these measures are drafted and adopted without knowledge or understanding, they can backfire. And the result is
citizen frustration; citizens come to believe that their just reforms have
been impeded by a legal system committed to protect its own vested
interests.
I do not blame the media for failing to do a job that we lawyers
should do. We must try to give the public a real understanding of law
so that citizens can participate in and contribute to the development of
our legal system in a meaningful fashion. Lawyers and judges should
be out in the community, teaching and talking law to the citizens and
listening to the citizens' criticisms of the legal system. You, as graduating lawyers, must help to educate your friends, your family, and the
public about what you do and how what you do helps-not hurts--our
society. You must also remember that lay people have legitimate questions about and criticisms of the legal system. The legal system is not
perfect; it is flawed and lay people as well as lawyers have a role in
improving the system.
I hope I have conveyed the message that the new graduates' role as
lawyers is not merely to practice law and to enhance their careers, but
to participate actively in making our system of justice truly just. It is
the obligation of the new lawyers to work for the community good. But
it is also the obligation of all of society to take care of its less fortunate.
Commencement is not merely the occasion to ask the new lawyers
to make a commitment to community service. Commencement
presents an occasion to ask the older generation here today to make a
commitment to community service. My message to the parents,
spouses, and friends of the new graduates is the same as to the graduates. My message is that we the elders cannot sit with hands folded and
ask the new law graduates, and the new graduates alone, to do good, to
change the direction of this world. We the elders must do our share.
I am reminded of a story about two men on a tandem bicycle.
They came to a very long, steep hill and they had an extremely difficult
time pedaling up. When they reached the top, they stopped to recuperate. The front man, the younger man of the two, wiped his forehead
and sighed, "I thought we'd never make it." The number two man, the
elder, answered, "I didn't either-and I bet we'd have slipped all the
way back if I hadn't kept my foot on the brake." We the elders should
not be the brakemen.
I believe each of us, lawyer and nonlawyer, young and older, has
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been given an opportunity for our lives to have meaning beyond our
own personal pleasure and comfort.
My wish for each of us today is that we use our given days wisely
and well. May we all do honor to this institution, to our families and
friends and to ourselves.
I will conclude by saying to the law graduates that this is your day.
You have earned it. I'm delighted you asked me to share this important event with you. I congratulate you and wish you well. Good luck
and godspeed.

